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. 1 NTRCDUCTI ON

Thi s docunent establishes the Manufacturers Prograns Branch (MPB)
interimpolicy for assessing civil penalties for violations of

certain Aean Air Act provisions. The policy adheres to the

Envi ronnental Protecti on Agency’s (EPA) Policy on Qvil Penalties
dated February 16, 1984. Accordingly, the purposes of this policy are
to deter potential violators, to ensure that MPB assesses fair and
equitable civil penalties, and to resol ve environmental problens
swiftly. Because this policy may be too general for violations of the
MPB I nports Program separate gui dance for Inports Program Penalty
assessnents is included in Appendix I.

MPB enforces several provisions under Title Il of the Aean Ar Act
(Act) and associ ated regul ations to assure that notor vehicles and
not or vehi cl e engi nes conformw th Federal em ssion requirenents.
Section 203(a)(1l) of the Act prohibits manufacturers of new notor
vehi cl es or new notor vehicle engines fromselling, offering for
sale, introducing or delivering into comrerce, or (in the case of any
person, except as provided by regul ation of the Adm ni strator)
inmporting into the United States such vehicles or engines, unless
such vehicles or engines are covered by a certificate of conformty.
Section 203(a)(2) of the Act prohibits, anong other things, any
person fromfailing or refusing to permt access to or copyi ng of
records or failing to nake reports or provide infornation required
under section 208 of the Act. Finally, MPB enforces section 203(a)(4)
of the Act which in certain circunstances prohibits manufacturers
fromselling or |easing any notor vehicle or notor vehicle engine
unless a label or tag is affixed to such notor vehicle or notor
vehi cl e engine in accordance with section 207(c) of the Act.

The Act was anended on Novenber 15, 1990. Under section 205(a)
of the Act, a violator of section 203(a)(1)or(4)is now
liable for a civil penalty of not nore than $25, 000, with each notor
vehicle or notor vehicle engine constituting a separate offense. A
violator of section 203(a)(2) is nowliable for a civil penalty of
not nore than $25,000 per day of violation. Section 205(b) of the
Act provides the Admnistrator authority to commence a civil action
in district court to assess and recover any civil penalty under
section 215(a).

The anended Act al so provides the Admnistrator with the
authority to issue admnistrative penalty orders under section 205(c)
of the Act except that the maxi num penalty anount sought against a
violator in an admnistrative penalty assessnment proceedi ng shall not
exceed $200, 000.




1. This policy will not apply to penalty assessnents for violations
that occurred prior to Novenber 15, 1990.

MPB will use this policy to calculate settlenent anmounts during
the course of an investigation. This policy will also serve as
guidance in calculating admnistrative penalties under section 205(c)
of the Act .

This docunent is not nmeant to control the penalty anmount
requested in judicial actions. It is EPA's policy to ask the court
for the maxi mum penalty all owabl e under the Act in a conplaint filed
in US Dstrict Court. After a case has been referred to the
Departnment of Justice, use of this policy is limted to pre-trial
settl enment.

The procedures set out in this docunent are intended solely for
t he gui dance of governnent personnel. They are not intended and
cannot be relied upon to create rights, substantive or procedural,
enforceable by any party inlitigation with the United States. The
Agency reserves the right to act at variance with this policy and to
change it at any tine w thout public notice.

1. PRELIM NARY DETERRENCE AMOUNT

The Policy on Gvil Penalties states that deterrence is an
i nportant goal of penalty assessnent. It states that at a mnimm,
penal ty shoul d renove any significant benefits resulting from
nonconpl i ance. In addition, it should include an anount beyond
renoval of the economc benefit to reflect the seriousness of the
violation. The portion of the penalty which renoves the economc
benefit of nonconpliance is the "economc benefit conponent”; the
part of the penalty which reflects the seriousness of the violation
is the "gravity conponent”. Conbined, these conponents nmake up the
"prelimnary deterrence anmount”. This section provides guidelines
for calculating the benefit conponent and the gravity conponent.

A THE BENEFI T COVPONENT

The “econom c benefit conponent” shoul d be cal cul ated and added to
the gravity-based penalty conponent when a violation results in
“significant” economc benefit o the violator. The econom c benefit
will include the benefit of delayed costs, avoided costs, and
conpetitive advant age.

1. Del ayed Cost

Del ayed costs are expenditures which have been deferred by the
violator’s failure to conply with the requirenents. By deferring
t hese one-tinme nonrecurring costs until EPA takes enforcenent action,
the violator has achi eved an economc benefit.

For exanpl e, a nmanufacturer nmakes a notor vehicle configuration

change during production that nay affect emssions,but fails to
notify EPA as required. Several nonths later, the production change
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is discovefed during an EPA audit and the manuf acturer subsequently
submts the required notification to EPA In this situation, the
affected notor vehicles introduced into commerce after the production
change, but prior to the manufacturer’s notification were not covered
by a certificate of conformty in violation of section 203(a)(1)of
the Act. Mreover, the manufacturer may have experienced an econom c
benefit by del aying EPA notification. Generally, the manufacturer

del ayed the expenditure of resources necessary to conpile the
requested information. In addition, the manufacturer nmay have del ayed
t he expenditure of resources necessary to performthe required

engi neering evaluation or notor vehicle testing to determne that the
producti on change did not affect the notor vehicle’'s ability to neet
t he applicabl e em ssion standards.

A detail ed economc anal ysis nmay be conputed using the Qui dance
for Calculating the Econom c Benefit of Nonconpliance for a G vil
Penalty Assessnent , Novenber 5, 1984.

2. Avoi ded costs

Avoi ded costs are expenditures conpletely averted by the
violators’ failure to conply. Several exanples of avoi ded costs are
di scussed bel ow.

A msbuild violation nmay reflect significant costs avoi ded by
the manufacturer. Specifically, a msbuild occurs when the
manuf act urer produces vehicles which do not conformin all materia
respects to the prototype vehicle described in the nanufacturer’s
application for a certificate of conformty. Msbuild violation
savings nmay be estimated by assessing the cost savings the
manuf acturer realizes fromnot having quality contro
procedures or from having deficient quality control procedures, if,
in fact, the msbuild occurred because of quality control problens.
The assessnent may al so i nclude any net profits, benefits, or the
difference in cost of producing a vehicle in a certified
configuration versus a msbuilt configuration. The net profit figure
shoul d be adjusted to reflect the present value of net profits
derived in the past.

A violation of section 208 of the Act may also result in costs
savings to the manufacturer. Section 208 of the Act requires every
manuf act urer and other regul ated persons to establish and nmaintain
records, performtests, nmake reports, and provide information to the
EPA to determne conpliance with Title Il of the Act. Specifically,
a violator of this section realizes costs savings from avoi ding the
expendi ture of resources necessary to conpile the infornmation
requested or to maintain the required records. The costs include the
| abor necessary to retrieve and conpile the information.

Any indirect benefits froma section 208 reporting violation
shoul d al so be recovered. For exanple, a violator submts an
application for a certificate of conformty which includes fal se or
m sl eadi ng i nformati on. Subsequently, the Admnistrator issues a
certificate of conformty for a nonconformng engine famly based on
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that false or msleading information. Al though the manufacturer nmay
not realize any significant savings in clerical costs fromfal se
reporting, the manufacturer nay realize a substantial benefit from
avoi ding conpliance with the em ssions requirenments. The cost of
avoi di ng conpliance shoul d therefore be recovered.

A detail ed economc anal ysis nmay be conputed using the Qui dance
for Calculating the Economc Benefit of Nonconpliance for a Gvil
Penal tv Assessnent , Novenber 5, 1984. The EPA BEN conputer nodel may
be used to cal cul ate the economc benefit of nonconpliance.

3. Conpetitive Advant age

Renovi ng t he savi ngs whi ch accrue from nonconpliance wil |l
usual |y be sufficient to renove the conpetitive advantage the
vi ol ator has gai ned. However, in sone cases, the nonconpliance allows
the violator to provide goods or services which are not avail abl e
el sewhere or are nore attractive to the consuner.

For exanpl e, a manufacturer nay experience a conpetitive
advantage by incorrectly reporting its actual production volume in
its end-of-year report for the purpose of obtaining credits in EPA' s
averagi ng, trading, and banking program The conpetitive advant age
may include any profit the manufacturer received for credits it
traded to other manufacturers before the violation was di scovered.
The val ue of any conpetitive advantage the violator gained from
nonconpl i ance shoul d be recouped in the economc benefit conponent.

4. Settling For Less Than The Economi c Benefit .

To avoi d encouraging industry to avoid or delay conpliance, the
Agency w |l al nost al ways seek to recover an anount equal to or nore
t han the econom c benefit conponent. Accordingly, any action to
settle a case for less than the economc benefit shoul d be
infrequent. Further, such settlenents should include a detailed
justification in the case file. Three instances that nay warrant
settling a case for less than the economc benefit are di scussed
bel ow.

It is clear that assessing the benefit conponent and negoti ating
over it will often represent a substantial commtnent of resources.
Such a coomtnent of resources may not be warranted in cases where
t he magni tude of the benefit conponent is likely to be insignificant
or de mninus, (e.g. not likely to have a substantial inpact on the
violator’s conpetitive positions). For this reason, MPB will use its
discretion not to seek the benefit conponent where it appears that
t he amount of the conponent is |ess than $10,000. Wen maki ng the
determnati on, MPB shoul d consider the inpact on the violator, the
size of the gravity conponent, and the certainty of the nagnitude of
t he benefit conponent.

In other instances there nay be conpel | ing public concerns that

woul d be penalized if a defendant has this penalty conponent assessed
against it. Relevant public concerns may include adverse precedent or
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extrene financial burden to the defendant resulting in bankruptcy or
plant closings. As such it nmay becone necessary to consider settling
a case for less than the econom c benefit conponent.

Finally, there nay be certain cases in which it is highly
unlikely that MPB will be able to recover the economc benefit in
litigation. This may be due to applicable precedent, conpeting public
interest considerations, or the specific facts, equities, or
evidentiary issues pertaining to a particular case. In such a
situation it is unrealistic to expect MPB to obtain a penalty in
[itigation which would renove the economc benefit. Accordingly, MB
shoul d pursue a | ower penalty anount.

B. THE GRAVI TY GCOVPONENT

EPA nust consider the gravity of a violation in assessing civil
penal ties. The gravity of a violation may be determ ned by assessing:
1) the potential for harm and 2) the extent of deviation fromthe
statutory or regul atory requirenent.

1. Identifying the Potential for Harm

The Federal em ssion standards and regul atory requirenments were
pronmul gated to prevent harmto hunman heal th and the environnent.
Certain regul atory requirenment violations may create a risk of such
harm by jeopardizing the integrity of the Federal em ssion program
Thus, nonconpliance with any dean Air Act emssion standard or
regul atory requirement may result in a situation where there is
potential for harmto human health or the environment.

Accordingly, the assessnent of the potential for harmresulting
froma violation should be based on: 1) the risk of hunan or
envi ronnent al exposure to em ssions and/or constituents posed by
nonconpl i ance; and 2) the risk of adverse effect on statutory or
regul atory purposes or procedures inplenenting the em ssions program
posed by nonconpl i ance.

2. Ranking the Potential Harm

Enf or cenent personnel shoul d eval uate whet her the potential harm
is major, noderate, or mnor for each violation. Each category is
defi ned bel ow.

Maj or - The violations pose or nmay pose a substantial risk of
exposure of humans or the environnment to harnful exhaust em ssions or
constituents; and/or the violations have or may have a substantia
adverse effect on the statutory or regul atory purposes or procedures
i npl enenti ng the em ssions program

An exanple of a violation in this category is an instance where
a manufacturer introduces into cormerce a notor vehicle or engine
that does not conply with Federal certification requirenents, and as
a result the notor vehicle or engi ne exceeds em ssion standards.
Anot her exanple of a violation in this category is an instance where
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a manufacturer introduces vehicles or engines into commerce w thout a
certificate of conformty (including instances where a nanufact urer
fails to submt or submts an inaccurate certificate of conformty
application).

Moderate - The violations pose or may pose a significant risk
of exposure of humans or the environnent to harnful exhaust em ssions
or constituents; and/or the violations have or may have a significant
adverse effect on statutory or regul atory purposes or procedures
i npl enenti ng the em ssions program

An exanple of a violation in this category is an instance where
a manufacturer introduces a notor vehicle or engine into comrerce
that nmeets Federal em ssion standards, but fails to conformto the
specifications as listed in the certificate of conformty
application. Another exanple of a violation in this category is an
i nstance where a manufacturer fails to conply with reporting
requi renents.

M nor - The violations pose or may pose a relatively |ow risk
of exposure of humans or the environnent to harnful exhaust em ssions
or constituents; and/or the violations have or nmay have an adverse
effect on the statutory or regul atory purposes or procedures
i npl enenti ng the em ssions program

An exanple of a violation in this category is an instance where
a manufacturer introduces into commerce a notor vehicle or a notor
vehicle engine that fails to conply with | abeling requirenents.

3. Ranking the Extent of Deviation

The extent of deviation froma statutory or regul atory
requirenent relates to the degree of nonconpliance wth that
requi renent. Enforcenent personnel shoul d eval uate whet her the extent
of deviation is major, noderate, or mnor for each violation. Each
category is defined bel ow

Major - The violator deviates fromrequirenents of the
regul ation or statute to such an extent that many (or i nportant
aspects) of the requirenents are not nmet resulting in substanti al
nonconpl i ance.

An exanple of a violation in this category is an instance where
a manufacturer introduces into cormmerce a notor vehicle or engine
that fails to conply with nmany Federal certification requirenents.
Anot her exanple of a violation in this category is an instance where
a manufacturer submts a certificate of conformty application that
is substantially inaccurate. Another exanple is an instance when a
manuf act urer introduces into commerce notor vehicl es/ engi nes, but
does not affix Federal emssion |labels to such notor
vehi cl es/ engi nes.

Moderate - The violator significantly deviates fromthe
requi renents or statute.



An exanple of a violation in this category is an instance where
a manufacturer introduces into cormerce a notor vehicle or engine
that fails to conply with several Federal certification requirenents
A simlar exanple of a violation in this category is an instance
where a nmanufacturer submts a significantly inaccurate certificate
of conformty application or a significantly late or incorrect
runni ng change report or defect report. Another exanple is when a
manuf act urer introduces into conmmerce notor vehicl es/engi nes but
affixes incorrect Federal emssion | abels to such notor
vehi cl es/ engi nes.

Mnor - The violator deviates fromthe regulatory or statutory
requi renents but nost (or all inportant aspects) of the requirenents
are met.

An exanple of a violation in this category is an instance where
a manufacturer introduces into cormerce a notor vehicle or engine
that fails to conply with one Federal certification requirenent.
Anot her exanple of a violation in this category is an instance where
a manufacturer submts a slightly inaccurate certificate of
conformty application or slightly late or incorrect running change
report or defect report. Another exanple is when a nanufacturer
i ntroduces into comerce notor vehicles/engines but fails to affix or
affixes an incorrect Federal emssion |abels to such notor
vehi cl es/ engi nes, but the violation is renedied prior to sale to the
final purchaser

4. Dol | ar anount Matri x Assessnment

The potential for harmand extent of deviation formthe axes of
the penalty assessnent matrix. The matrix has nine cells, each
containing a penalty range. The specific cell is chosen after
determ ni ng which category is appropriate for the potential for harm
factor, and which category is appropriate for the extent of deviation
factor. The lowest cell contains a penalty range from $100 to $499.
The highest cell is limted by the maxi numstatutory penalty
al | onance of $25,000 per day of violation.

Enf or cenent personnel nust select the penalty anount wthin
each cell in each case. The dollar anount range w thin each cel
al l ons enforcenent personnel to assess an initial gravity conponent
figure that adapts the general gravity of the violation to case
specific facts. The matrix is illustrated belowin Table 1. (See
original for this table)

A matrix containing case specific exanples is attached
(Attachnent 1).

5. MLTI PLE VI OLATI ON PENALTI ES
a. Miltiple Violations

A separate penalty should be sought in a conplaint and obtai ned
in a settlenment for each separate violation that results froma
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violator’s independent act (or failure to act) that is substantially
di stingui shable fromany other charge in the conplaint. A charge is
i ndependent of, and substantially distinguishable from any other
charge when it requires a distinct elenment of proof. CGenerally,
violations of different sections of the regulations constitute

i ndependent and di stingui shabl e transgressi ons. For exanpl e,
introducing a notor vehicle into commerce not covered by a
certificate of conformty and failing to submt a defect report are
viol ati ons which can be proven only if the Agency substanti ates
different sets of factual allegations.

Sections 205(a) of the Act states that violations of section
203(a) (1) shall constitute a separate offense for each notor vehicle
or notor vehicle engine. Consequently, there are instances where a
manufacturer’s failure to satisfy one statutory or regul atory
requi renent either necessarily or generally | eads to nunerous
separate notor vehicle or notor vehicle engine violations. For
exanpl e, a manufacturer installs a catalyst for an entire engine
famly that does not conformto the applicable certificate
application and as a result, introduces nunerous notor vehicles into
commerce not covered by a certificate of conformty. In cases |like
this where multiple vehicle violations result froma single initia
transgression, the calculation in Table 2 bel ow shoul d be added to
the appropriate matrix dollar amount from Table 1

Tabl e 2: MLTI PLE VEH CLE M CLATI ON VALUE ( MV\W)
(See original for this table)

To ensure that a violator coomtting only a mnor infraction for
numer ous vehicles and a violator coomtting an especial ly egregi ous
violation for only a few vehicles are penalized in proportion to the
violation's relative harm the sumof the appropriate natrix dollar
amount fromTable 1 and the multiple vehicle violation dollar anmount
fromTable 2 should be multiplied by the appropriate factor listed in
Table 3 below, for the total gravity conponent anount:

TABLE 3: MWLTI PLE VEH CLE VI OLATI ON FACTCR
(See original for this table)

Pl ease note that, in rare instances, a violation nay invol ve
unusual |y large nunbers of notor vehicles. In these cases, the
mul tiple vehicle value/violation calculation in Table 3 nay produce a
di sproportionately high penalty. Accordingly, in very limted
situations, MPB may use discretion to forego assessing a per vehicle
dol I ar anmount based on Tables 1 through 3 for the violation provi ded
the total penalty for the violation is appropriate given the gravity
of the offense and sufficient to deter simlar future behavior.

b. Penalties for Miulti-Day Violations

The Act provides EPA authority to seek civil penalties of not
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nore than $25, 000 per day of non-conpliance for each violation of
section 203(a)(2) of the Act. This |anguage explicitly authorizes the
Agency to consider the duration of each violation as a factor in
determning an appropriate total penalty anount.

However, under a straight $25,000 per day assessnent, a
manuf acturer that fails to submt a running change report to EPA
until 30 days after the change was inplenented, could be liable for a
di sproportionately high penalty. Therefore, the assessment of $25, 000
per-day penalties should be reserved for repeated or considerably
harnful acts.

Ceneral Iy, reasonabl e recordkeepi ng oversights resulting in
violations of section 203(a)(2) of the Act will be assessed on a one-
day basis according to the appropriate penalty matri x dol | ar anount
in Table 1. For violations continuing for one nonth or nore, however,
the appropriate dollar anmount listed in Table 4 bel ow shoul d be added
to the dollar anmount in Table 1. To estinate the length of tinme of
the violation, violations should be assuned to be continuous fromthe
first provable date of violation until the date of the conpliance.

Tabl e 4: MLTI - DAY VI OLATI ON VALUE
(See original for this table)

However, when a violation of section 203(a)(2) poses a risk of
significant harmto the environnent or the integrity of the Federa
em ssion program MPB may consi der assessing per-day penalties. An
exanpl e of such a violation is a defendant’s refusal to answer a
request for information nade pursuant to section 208 of the Act. Per-
day penalties are calculated by nmultiplying the one-day matrix dol | ar
amount in Table 1 by the nunber of days the violator is in
nonconpl i ance.

V. ADJUSTI NG THE GRAVI TY COVPONENT

To pronote equitable penalties anong violators, penalty
assessnents nust have enough flexibility to consider unique facts in
speci fic cases. Accordingly, EPA's Policy on Qvil Penalties allows
adjustnents to the initial qravity penalty anount for legitinate
di fferences between cases. Upward or downward adjustnents apply only
to the gravity conponent not the economc benefit. In addition, such
adj ustnents shoul d be nade prior to the commencenent of negotiations
thereby establishing the initial settlenment anmount. However, if
during the course of negotiations, the litigation teamrecei ves new
information inpacting the assessnent, the gravity conponent nay be
adj usted upward or downward as applicable to yield an adj usted
m ni num settl ement anount.

MPB shoul d base any adjustnment to the gravity conponent on the
factors listed below and to careful |y docunent justification.
Generally, adjustnments shall be 0-20 percent and within the absol ute
di scretion of MPB. A 21-30 percent adjustnent is only appropriate
in unusual circunstances. Finally an adjustnent over 30 percent is
only appropriate in extraordi nary circunstances. Relevant adjustnent
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factors are di scussed bel ow.

A. Degree of WIIlfulness or Nedligence

Knowi ng or willful violations can give rise to crimna
l[iability while a force majeure or accident nay indicate no penalty
is appropriate. Between these two extrenes, the violator’s
w | | ful ness and/ or negligence should be reflected in the penalty
amount. The foll owi ng points shoul d be considered i n assessing the
degree of willfulness or negligence adjustnent: (1) the degree of
control the violator had over the events constituting the violation;
(2) the foreseeability of the events constituting the violation; (3)
the level of sophistication within the industry in dealing with
conpl i ance issues or the accessibility of appropriate control
technology (if this information is readily available); and (4) the
extent to which the violator in fact knew of the |egal requirenent
which was violated. Finally, lack of know edge is not a basis to
reduce the penalty; rather, know edge shoul d only enhance the
penal ty.

B. Degree of Cooperation

The degree of cooperation of the violator in renedying the
violation is an appropriate factor to consider in adjusting the
penalty. Mtigation based on this factor is appropriate in the
Situations discussed bel ow

1. Pronpt reporting of nonconpliance

The gravity conponent nmay be mtigated when a violator pronptly
reports its nonconpliance to EPAif there is no legal requirenent to
do so. The fact that EPA nay have discovered the violation |ater
requires less mtigation. Conversely, if the violator avoids
revealing violations to EPA, an aggravated adjustnent nmay be
appropri ate.

2. Pronpt correction of environnmental problens

The gravity conponent nay also be mtigated if the violator
makes extraordinary efforts to avoid violating an i mm nent
requirenent or to cone into conpliance after |earning of the
violation. Such efforts may include inplenenting additional
adm ni strative procedures to avoid future violations or recalling
nmot or vehicles or notor vehicle engines that were introduced into
commerce not covered by a certificate of conformty to correct the
excess emssions. In general, the earlier the violator instituted
corrective action after discovery of the violation and the nore
conpl ete the corrective action instituted, the larger the penalty
reduction EPA wi |l consider.

C. H story of Nonconpli ance

The gravity conponent nmay al so be adjusted if a violator has
viol ated an environnmental requirenent previously that resulted in a

10



formal enforcenent action. For purposes of this adjustnent, a
previous formal enforcenent action nmay include a delivered penalty
letter, a delivered letter informng defendant of nonconpliance, a
judicial conplaint filed in Federal district court or an
admnistrative conplaint filed with the hearing clerk, a consent

decree signed by EPA and the defendant , a consent agreenent signed by
EPA and the defendant, or a final order by the district court judge
or nagistrate or admnistrative law judge. In determning the exact

adj ust nent percentage, the follow ng points should be considered: (1)
the simlarity of the violation in question to prior violations; (2)
the time el apsed since the prior violation; (3) the nunber of
previous violations; and (4) the violator’s response to prior
violation(s) with regard to correcting the previous infractions and
efforts to avoid future violations.

The followi ng guidelines for gravity conponent adjustnents based
on a violator’s history of nonconpliance should be applied. For
relatively fewdissimlar violations, MPB has discretion to raise the
penal ty amount 20 percent. For relatively |arge nunbers of
dissimlar violations, the gravity conponent can be increased up to
30 percent. If the violation pattern is one of simlar violations,

MPB has discretion to raise the penalty anount up to 30 percent for
the first repeat violation and higher for further repeated simlar
vi ol ati ons.

For the purposes of this section, a violation should generally
be considered "simlar" if a previous enforcenent response shoul d
have alerted the party to a particular type of conpliance problem
Sone facts that indicate a "simlar violation" was commtted nmay
include: 1) the sane statutory or regul atory provision was viol at ed;
or 2) asimlar act or om ssion.

V. SIZE CF THE VI O ATCR

The size of the violator should be considered in assessing a
total penalty anmount. The appropriate figure fromeach assigned
viol ator val ue shoul d be added to the proposed penalty only once
for all violations.

In rare instances, an investigation may involve so few
violations that the size of violator factor may result in a dollar
amount hi gher than the maxi num al | owabl e penal ty under the Act.
Accordingly, in these very limted situations, MPB may use discretion
to forego assessing a size of violator val ue based on Table 5
provided the total penalty for the violation is appropriate given the
gravity of the offense and is sufficient to deter simlar future
behavi or .

TABLE 5: SIZE OF THE VI OLATOR VALUE
(See original for this table)

VI. LITIGATI ON R SKS
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The prelimnary deterrence anmount, both econom c benefit and
gravity conponents, nmay be mtigated in appropriate circunstances
based on litigation risk. Evidentiary problens, or an indication
fromthe court, or Admnistrative Law Judge during settl enment
negotiations that he or she is prepared to recommend a penal ty bel ow
the mninumsettl enent anount presents a litigation risk. 1In
determni ng whether mtigation is appropriate in this instance,
specific facts, equities, evidence or |egal issues should be
consi der ed.

Wien the basis for mtigation is litigation risk, the case
attorney shoul d docunent the probable outcone of litigation al ong
with the legal and factual anal ysis which supports such a concl usi on.
Speci fic docunentation of the evidentiary probl ens, adverse | egal
precedent, or other relevant |egal issues should be addressed in the
file docunentation. For cases filed in district court, any
adjustnents to the penalty on this basis should be nade in
consultation with the Departnent of Justice.

V. ABILITY TO PAY

MPB will generally not request penalties that are clearly beyond
the neans of the violator. Accordingly, MPB should consider the
ability to pay a penalty in arriving at a specific final penalty
assessnent. At the sanme tine, it is inportant that the regul ated
community not see the violation of environnental requirenents as a
way of aiding a financially troubl ed busi ness. Therefore, EPA
reserves the option, in appropriate circunstances, of seeking a
penalty that mght put a conpany out of busi ness.

The ability to pay adjustnent will nornmally require a
significant anmount of financial information specific to the violator.
If this information is available prior to commencenent of
negoti ations, it should be assessed as part of the initial penalty
target figure. |If it is not available, MPB should assess this factor
after commrencenent of negotiation with the defendant.

The burden to denonstrate an inability to pay, as with the
burden of denonstrating the presence of any mtigating circunstances,
rests on the defendant. If the violator fails to provide sufficient
information, then MPB should disregard this factor in adjusting the
penal ty.

A defendant’s ability to pay should be determ ned according to
t he Decenber 16, 1986 (Quidance on Determning a Violator’'s Ability to

Pay a Qvil Penalty (GwW56) along with any other appropriate neans.
In addition, the National Enforcenent Investigative Center (NEIC has
devel oped the capability to assist in determning a defendant’s
ability to pay. The EPA ABEL conputer program nmay provi de assi stance
in determning a defendant’s ability to pay. |f ABEL indicates that
t he defendant may have an inability to pay, a nore detailed financi al
anal ysis verifying the ABEL results may be done prior to mtigating
the penalty.
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Wen it is determned that a violator cannot afford the penalty
prescribed by this policy, the follow ng options should be
consi der ed:

1. Consider a del ayed paynent schedule : Such a schedul e may be
conti ngent upon an increase in sales or sone other indicator of

i nproved business. This approach is admnistratively burdensone for
MPB and shoul d only be considered in unusual cases; or

2. Consi der_joinder of the violator’s individual owners : This is
appropriate if joinder is legally possible and justified under the
ci rcunst ances; or

3. Consider straight penalty reductions as a | ast recourse - If this
approach is necessary, the reasons for reduction should be nade a

part of the formal enforcenment file and the nenorandum acconpanyi ng
settl enent.

VT, SUPPLEMENTAL ENVI RONMVENTAL PROIECTS

EPA's Ofice of Enforcenent (CE) has issued gui dance addressing the
use of suppl enental enforcenent projects (SEP) in EPA settlenents
entitled, Policy on the Use of Supplenental Enforcenent Projects in
EPA Settlenents , dated February 12, 1991. MPB should follow the CE
policy in detetmning appropriate environnental projects to mtigate
settl enent anounts.

| X DOOUMENTATI ON

To insure that MPB inposes fair and equitable penalties, it is
intended that a proposed penalty be consistent with previous MPB
penalty assessnments. Wiile this policy establishes systematic
nmet hods of cal culating penalties, it also allow considerable
flexibility. Accordingly, to facilitate consistent enforcenent
results, all penalty cal cul ations shoul d be docunented in the case
file.

Case file docunentati on shoul d i nclude how the economc benefit
and the gravity conponent anounts were cal culated with any
adj ustnents nade to that anmount. This penalty policy and al
rel evant case specific facts should be cited to justify any penalty
mtigation. A penalty worksheet is attached (Attachnent 2).

During the course of an enforcenent action or during pre-filing
negoti ati ons, MPB shoul d docunment any agreed upon changes to the
bottom|line penalty based upon new i nformati on or circunstances which
arise during the course of the enforcenment action. This docunentation
shoul d include the factual basis for any mtigation, the recal cul ated
gravity and econom c benefit conponents, and the penalty policy
justification.

To assist MPB enforcenent attorneys, programstaff, and

managenent further in nmaking consistent penalty assessnents, MPB has
establ i shed a case tracki ng conputer programand a centra
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enforcenent case file. Upon determning that an investigation is
appropriate, MPB should open a file in the case tracking system The
file will be assigned a case nunber and conputer tracked for the
duration of the investigation. Upon conpletion, the file shoul d
include all relevant docunmentation and be formally cl osed and | ogged
out of the conputer tracking system MB' s central file and tracking
systens will provide resources to MPB staff to assess consi stent

penal ties and ensure that all investigation files contain witten
penalty cal culation and mtigation justifications in the event of
internal or external audits.

At t achnent s

APPENDI X |
MANUFACTURERS PROGRAMS BRANCH
MPB | MPORTS PROGRAM PENALTY POLI CY
MARCH 31, 1993!

| . [ NTRODUCTI ON

EPA' s Manufacturers Prograns Branch InterimPenalty Policy
(“MPB' s CGeneral Policy) applies generally to manufacturers of new
not or vehicles or new notor vehicle engines that violate requirenments
under sections 203(a)(1l) and 203(a)(2) of the Act. That general
policy does not, however, specifically address violations of the
Manuf acturers Prograns Branch Inports Program Regul ati ons.

Thi s docunent outlines a penalty policy which applies to
violations of the Inports Program Regul ations. The "Inports Penalty
Policy" was originally issued in January, 1990. This revised policy
reflects the new dean Air Act Anendm ents of 1990.

MPB enforces several provisions under Title Il of the A ean
Alr Act (Act) and associ ated regul ations to assure that notor
vehi cl es and notor vehicle engines conformw th Federal em ssion
requi renents. Section 203(a)(1) of the Act prohibits manufacturers of
new not or vehicles or new notor vehicle engines fromselling,
offering for sale, introducing or delivering into commerce, or (in
the case of any person, except as provided by regul ati on of the
Admnistrator) inporting into the United States such vehicles or
engi nes, unless such vehicles or engines are covered by a certificate
of conformty. Section 203(a)(2) of the Act prohibits, anong other
things, any person fromfailing or refusing to permt access to or

1. This policy will not apply to penalty assessnents for violations
that occurred prior to Novenber 15, 1990.
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copying of records or failing to nmake reports or provide infornation
requi red under section 208 of the Act. Finally, MPB enforces section
203(a)(4) of the Act which in certain circunstances prohibits

manuf acturers fromselling or |easing any notor vehicle or notor
vehicle engine unless a | abel or tag is affixed to such notor vehicle
or notor vehicle engine in accordance with section 207(c) of the Act.

Pursuant to section 203(b)(2)of the Act, EPA promul gated
regul ati ons governing the inportati on of new notor vehicle which do
not neet the applicabl e Federal em ssion standards and requirenents
(nonconformng notor vehicles). The regulations are entitled, "Ar
Pol lution Control: Inportation of Nonconformng Mtor Vehicles and
Mot or Vehicle Engines”, and are |ocated at 40 CFR Part 85, Subpart P.
The regul ations first becane effective on Novenber 15, 1972, 37 Fed.
Reg 24314, and were revised on Septenber 25, 1987 52 Fed. Reg. 36136,
("I'nports Regul ations").

The Act was anmended on Novenber 15, 1990. Under section 205(a)
of the Act, a violator of section 203 (a)(1) or (4) is now liable for
a civil penalty of not nore than $25,000, with each notor vehicle or
not or vehicle engine constituting a separate offense. A violator of
section 203 (a)(2) is nowliable for a civil penalty of not nore than
$25, 000 per day of violation. Section 205(b) of the Act provides the
Adm nistrator authority to commence a civil action in district court
to assess and recover any civil penalty under section 205(a).

The anended Act al so provides the Admnistrator with the
authority to issue admnistrative penalty orders under section 205(c)
of the Act except that the maxi num penalty anount sought against a
violator in an admnistrative penalty assessnment proceedi ng shall not
exceed $200, 000.

MPB will use this policy to calculate settlenent anmounts during
the course of an investigation. This policy will also serve as
guidance in calculating admnistrative penalties under Section 205(c)
of the Act. MPB w Il also use this policy as guidance in inposing
sanctions provided for in the Inports requl ations.

This docunent is not nmeant to control the penalty anmount
requested in judicial actions. It is EPA's policy to ask the court
for the maxi mum penalty all owabl e under the Act in a conplaint filed
in US Dstrict Court. After a case has been referred to the
Departnment of Justice, use of this policy islimted to pre-trial
settl enent.

The procedures set out in this docunent are intended solely for
t he gui dance of governnent personnel. They are not intended and
cannot be relied upon to create rights, substantive or procedural,
enforceable by any party inlitigation with the United States. The
Agency reserves the right to act at variance with this policy and to
change it at any tine w thout public notice.

I'1. APPLI CATI ON OF SANCTI ONS
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Section 40 CFR 85.1513(e) provides that: (a) current |d
certificates of conformty nmay be suspended or revoked; (b) new
certificates may be denied for up to three years; and (c) an 1A nmay
be ineligible to inport nod/test vehicles. Gounds for the above
sanctions include: (a) actions or inaction by an IO or |ab used by
the 1A which result in fraudul ent, deceitful or grossly inaccurate
representation of any fact or condition which affects a vehicle's
eligibility for admssion, (b) failure of a significant nunber of
vehicles to conply with Federal em ssion requirenments upon inspection
or retest, or (c) failure to conply with the inports regul ations.

The Manufacturers Prograns Branch ("MPB') nay seek sanctions
for the following violations of the inports regul ations:

A. Suspension of certificate(s) for a period of |Iess than the
remai nder of the 1C's nodel year -- may be inposed for failure to
correct vehicle nonconpliances in a tinmely nmanner after notification
or failure of relatively snmall nunber of vehicles inported by the |
to conply with requirenents of 40 CFR Part 85, Subpart P

B. Revocation of certificate(s) plus denial of certificates for up to

one year -- nmay be inposed for failure of a significant nunber of
vehicles inported by the IC to conply with the requirenents of 40
CFR Part 85, Subpart P or action or inaction by the IC, the

| aboratory enpl oyed by the IO or any agent of the IC that results
in fraudul ent, deceitful or grossly inaccurate representati on which
affects the eligibility of any vehicle for inportation under 40 CFR
Part 85, Subpart P,

C. Revocation of certificate(s) plus denial of certificates for up to

two years -- may be inposed for action or inaction by the 1C, the

| aboratory enployed by the IO or any agent of the IC that results
in fraudul ent, deceitful or grossly inaccurate representations which
affects the eligibility for inportation under 40 CFR Part 85, Subpart
P, of a significant nunber of vehicles; and

D. Revocation of certificate(s) plus denial of certificates for up to

three years -- nmay be inposed for action or inaction by the 1, the
| aboratory enpl oyed by the I or any agent of the I which results
in fraudul ent, deceitful, or grossly inaccurate representati ons which
affects vehicle eligibility for inportation under 40 CFR Part 85,
Subpart P, for a significant nunber of vehicles for a substanti al
amount of tine.

I11. APPLI CATION OF CIVIL PENALTIES

Penalties for violations of the MPB I nports Program regul ations
shoul d be cal cul ated in accordance with the follow ng specific
guidelines in conjunction with MPB's General Penalty Policy. It is
inmportant to note that there is no multiple vehicle violation val ue
in the Inports Penalty Policy assessnent.

A TH BENEFI T OCOMPONENT
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The "econom c benefit conponent™ shoul d be cal cul ated and added to
the gravity-based penalty conmponent when a violation results in
"significant” economc benefit to the violator. The econom c benefit
will include the benefit of delayed costs, avoided costs, and
conpetitive advant age.

1. Del ayed Costs

Del ayed costs are expenditures which have been deferred by the
violator’s failure to conply with the requirenments. By deferring
t hese one-time nonrecurring costs until EPA takes enf or cenent action
the viol ator has achi eved an economc benefit.

For exanple, an inporter delays necessary notor vehicle
configuration changes that nay affect emssion. Several nonths |ater,
EPA di scovers the discrepancy during an EPA audit and the
manuf act urer subsequently nmakes the necessary changes. In this
situation, the affected notor vehicles were not in conpliance with
the certificate of conformty application specifications in violation
of section 203(a)(1) of the Act. Mreover, the manufacturer nmay have
experienced an econom ¢ benefit by del aying conpliance. Cenerally,

t he manufacturer del ayed the expenditure of resources necessary to
performthe required engineering evaluation or notor vehicle testing
to determne that the production change did not affect the notor
vehicle's ability to neet the applicable em ssion standards.

A detail ed economc anal ysis nmay be conputed using the Qui dance
for Calculating the Econom c Benefit of Nonconpliance for a G vil
Penalty Assessnent , Novenber 5, 1984.

2. Avoi ded costs

Avoi ded costs are expenditures conpletely averted by the
violators failure to conply. Several exanples of avoided costs are
di scussed bel ow.

For exanple, costs may be avoided if the inporter fails to
nodi fy the vehicle in conpliance with Federal em ssion standards. An
importers savings may be estinated by assessing the cost savings
realized fromnot performng the necessary nodifications. The
assessnent nay al so include any net profits, or benefits the inporter
gained. The profit figure should be adjusted to reflect the present
value of net profits derived in the past.

A violation of section 208 of the Act may also result in costs
savings to the manufacturer. Section 208 of the Act requires every
manuf act urer and other regul ated persons to establish and nmaintain
records, performtests, nmake reports, and provide information to the
EPA to determne conpliance with Title Il of the Act. Specifically, a
violator of this section realizes costs savings from avoiding the
expendi ture of resources necessary to conpile the infornmation
requested or to maintain the required records. The costs include the
| abor necessary to retrieve and conpile the information.
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Any indirect benefits froma section 208 reporting violation
shoul d al so be recovered. For exanple, a violator submts an
application for a certificate of conformty which includes fal se or
m sl eadi ng i nformati on. Subsequently, the Admnistrator issues a
certificate of conformty for a nonconformng engine famly based on
that false or msleading informati on. Al though the nmanufacturer may
not realize any significant savings in clerical costs fromfalse
reporting, the manufacturer may realize a substantial benefit from
avoi ding conpliance with the em ssions requirenments. The cost of
avoi di ng conpliance shoul d therefore be recovered.

A detail ed economc anal ysis nmay be conputed using the Qui dance
for Calculating the Economc Benefit of Nonconpliance for a Gvil
Penalty Assessnent , Novenber 5, 1984. The EPA BEN conputer nodel may
be used to cal cul ate the economc benefit of nonconpliance.

3. Conpetitive Advant age

Renovi ng t he savi ngs whi ch accrue from nonconpliance wil |l
usual |y be sufficient to renove the conpetitive advantage the viol ator
has gai ned. However, in sonme cases, the nonconpliance allows the
violator to provide goods or services which are not avail abl e
el sewhere or are nore attractive to the consuner.

For exanple, an inporter may experience a conpetitive advantage
by inproperly inporting a notor vehicle not nornally available in the
United States nmarket because it is technologically infeasible to bring
the vehicle into conformty with Federal em ssion standards. The
conpetitive advantage nay include any profit the inporter gained
before the violation was di scovered. The val ue of any conpetitive
advant age the viol ator gai ned from nonconpliance shoul d be recouped in
t he econom c benefit conponent.

4. Settling For Less Than The Econom c Benefit

To avoi d encouraging industry to avoid or delay conpliance, the
Agency w || al nost al ways seek to recover an anount equal to or nore
than the econom c benefit conponent. Accordingly, any action to
settle a case for less than the economc benefit shoul d be infrequent.
Further, such settlenments should include a detailed justification in
the case file. Three instances that nay warrant settling a case for
| ess than the econom c benefit are di scussed bel ow

is clear that assessing the benefit conponent and

negotiating over it wll often represent a substantial commtnent of
resources. Such a coomtnent of resources nmay not be warranted in
cases where the magni tude of the benefit conponent is likely to be
insignificant or de mninus, (e.g. not likely to have a substantia
impact on the violator’s conpetitive positions). For this reason, MPB
wll use its discretion not to seek the benefit conponent where it
appears that the anount of the conponent is |ess than $10, 000. Wen
nmaki ng the determ nation, MPB shoul d consider the inpact on the
violator, the size of the gravity conponent, and the certainty of the
magni tude of the benefit conponent.
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In other instances there nay be conpel | ing public concerns that
woul d be penalized if a defendant has this penalty conponent assessed
against it. Relevant public concerns may include adverse precedent or
extrene financial burden to the defendant resulting in bankruptcy or
plant closings. As such it nmay becone necessary to consider settling
a case for less than the econom c benefit conponent.

Finally, there nay be certain cases in which it is highly
unlikely that MPB will be able to recover the economc benefit in
litigation. This may be due to applicable precedent, conpeting public
interest considerations, or the specific facts, equities, or
evidentiary issues pertaining to a particular case. In such a
situation it is unrealistic to expect MPB to obtain a penalty in
[itigation which wuld renove the economc benefit. Accordingly, MB
shoul d pursue a | ower penalty anount.

B.. THE GRAVI TY COVPONENT

1. Identifying the Potential for Harm

The Federal em ssion standards and regul atory requirenments were
pronul gated to prevent harmto hunman heal th and the environment.
Certain regulatory requirenment violations may create a risk of harm by
jeopardizing the integrity of the Federal em ssion program Thus,
nonconpl i ance with any dean Air Act emssion standard or regul atory
requirenent can result in a situation where there is potential for
harmto human health or the environnent.

Accordingly, the assessnent of the potential for harmresulting
froma violation should be based on: 1) the risk of hunan or
envi ronment al exposure to exhaust em ssions and/or constituents posed
by nonconpliance; and 2) the risk of adverse effect on statutory or
regul atory purposes or procedures inplenenting the em ssions program
posed by nonconpl i ance.

2. Ranking the Potential Harm

Enf or cenent personnel shoul d eval uate whet her the potential harm
is major, noderate, or mnor for each violation. Each category is
defi ned bel ow.

Maj or - The violations pose or may pose a substantial risk of
exposure of humans or the environnment to harnful exhaust em ssions or
constituents; and/or the violations have or may have a substantia
adverse effect on the regul atory purposes or procedures inplenenting
t he em ssi ons program

An exanple of a violation in this category is an instance where
an entity inports a nonconformng notor vehicle into the United States
wi thout obtaining a certificate of conformty or w thout conplying
with the certificate of conformty application specifications.

Moderate - The viol ations pose or nmay pose a significant risk of
exposure of humans or the environment to harnful exhaust em ssions or
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constituents; and/or the violations have or may have a significant
adverse effect on statutory or regul atory purposes or procedures
i npl enenti ng the em ssions program

An exanple of a violation in this category is an instance where
an entity rel eases an inported nonconformng notor vehicle during the
condi tional adm ssion period or the 15-day hol d period. Another
exanple of a violation in this category is an instance where an entity
fails to respond to an EPA inquiry under Section 208 of the Act.

M nor - The violations pose or may pose a relatively |ow risk of
exposure of humans or the environment to harnful exhaust em ssions or
constituents; and/or the violations have or may have an adverse effect
on the statutory or regul atory purposes or procedures inplenenting the
em ssi ons program

An exanple of a violation in this category is an instance where
an entity fails to conply with recordkeepi ng requirements under 40 CFR
Part 85, Subpart P.

3. Ranking the Extent of Deviation

The extent of deviation froma statutory or regul atory
requirenent relates to the degree of nonconpliance wth that
requi renent. Enforcenent personnel shoul d eval uate whet her the extent
of deviation is major, noderate, or mnor for each violation. Each
category is defined bel ow

Maj or - The violator deviates fromthe requirenments of the
regul ation or statute to such an extent that nost (or inportant
aspects) of the requirenents are not nmet resulting in substanti al
nonconpl i ance.

Exanpl es of a violation in this category include: |) inporting a
nonconf orm ng notor vehicle into the United States w thout obtaining a
certificate of conformty; 2) releasing an inported nonconform ng
nmot or vehicle during the conditional adm ssion period, but prior to
the 15-day hold period; and 3) failing to maintain nmany records
requi red under 40 CFR Part 85, Subpart P. Another exanple of a
violation in this category is an instance where an entity fails to
respond to an EPA inquiry under Section 208 of the Act.

Moderate - The violator significantly deviates fromthe
requirenents of the regulation or statute, but some of the
requi renents are inplenented as intended.

Exanpl es of violations in this category include: 1) inporting a
nonconformng notor vehicle into the United States under a certificate
of conformty, but failing to conply with nany certificate of
conformty application specifications; 2) releasing an inported
nonconf orm ng notor vehicle during the 15 day hold period; and failing
to maintain several records required under 40 CFR Part 85, Subpart P.
Anot her exanple of a violation in this category is an instance where
an entity response to an EPA inquiry under Section 208 of the Act is
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significantly late.

M nor - The violator devi ates sonewhat fromthe regul atory or
statutory requirenments but nost (or all inportant aspects) of the
reaui renents are net.

Exanpl es of violations in this category include: 1) inporting a
nonconformng notor vehicle into the United States under a certificate
of conformty, but failing to conply with one or several certificate
of conformty application specifications; 2) rel easi ng a nonconform ng
nmot or vehicle during the conditional adm ssion period or the 15-day
hol d period, but maintaining control over the vehicle. Another exanple
of a violation in this category is an instance where an entity
response to an EPA inquiry under Section 208 of the Act is mninally
| at e.

4. Dol lar amount Matri x Assessnent

The potential for harmand extent of deviation formthe axes of
the penalty assessnent matrix. The matrix has nine cells, each
containing a penalty range. The specific cell is chosen after
determ ni ng which category is appropriate for the potential for harm
factor, and which category is appropriate for the extent of deviation
factor. The lowest cell contains a penally range from $100 to $499.
The highest cell is limted by the maxi numstatutory penalty all onance
of $25, 000.

Enf or cenent personnel nust select the penalty anount w thin
each cell in each case. The dollar anount range w thin each cel
al l ows enforcenent personnel to assess an initial gravity conponent
figure that adapts the general gravity of the violation to case
specific facts. This matrix is illustrated bel ow

Tabl e 1: EXTENT COF DEMVI ATI ON VALUE
(See original for this table)

A matrix containing case specific exanples is attached
(Attachnent 2).

a. Vehicle violation categories

For purposes of this policy, inports programviolations should be
grouped into two categories: vehicle conpliance violations and
recordkeepi ng viol ations. Vehicle conpliance probl ens include
requi renents concerning vehicle nodifications to neet certification
specifications, vehicle testing, vehicle |abeling, the 15-day hol d
period, and warranty coverage. Al conpliance probl ens associated with
one vehi cl e shoul d be consi dered one viol ation. Recordkeepi ng
viol ations include requirenents concerning records that the 1d is
required to retain for EPA inspection. Al recordkeeping violations
related to one vehicle should be treated as one viol ation.

b. Penalties for Miulti-Day Violations
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The Act provides EPAwith the authority to seek civil penalties
in court or an admnistrative hearing not nore than $25, 0000 per day of
non-conpl i ance for each violation of a requirenent under 203(a)(2) of
the Act. This |anguage explicitly authorizes the Agency to consider
the duration of each violation as a factor in determning an
appropriate total penalty anount. MPB' s CGeneral Penalty Policy
provi des gui dance for calculating this conponent.

V. _ADJUSTMENTS, M Tl GATI ON, AND DOCUMENTATI ON G DANCE

Finally, MPB's General Penalty Policy provides guidance for
adjusting the gravity conponent, determning the size of violator
val ue, assessing any litigation risks, calculating the defendant’s
ability to pay, the use of supplenental environmental projects, and
case docunentation. An Inports Program Penalty Wrksheet is attached.
(Attachnent 3)
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